



sions unconstitutionally delegate legislative *war 
powers for up to ninety days and give presidents 
a dangerous blank check to start wars without 
congressional consent (see delegation of pow- 
ers). 

Champions of executive supremacy, including 
all presidents except Jimmy Carter, claim that the 
act unconstitutionally invades independent for- 
eign policy and war powers of the president. Law 
aside, pragmatists criticize automatic deadlines 
as inflexible and formalistic. Congress, they say, 
should act overtly, not by inaction; and channels 
of consultation are less problematic than balanc- 
ing practical needs for speed and secrecy with 
Congress's inability to organize itself for more 
effective participation. 

The consensus is that the guidelines have not 
worked well. Since 1973, they have been used 
most when needed least — quick rescue missions 
rather than open-ended commitments of armed 
forces. Though President Gerald Ford sought 
Congress's approval before evacuating refugees 
from Vietnam (1975), presidents have mostly 
ignored prior consultation. "Act now, inform 
later" was the style during the invasions of 
Grenada in 1983 and Panama in 1989 as well as 
the deployments after Iraq invaded Kuwait in 
1990. 

Reporting also has been grudging. President 
Ford tardily reported the rescue of the Mayaguez 
crew in 1976. President Ronald *Reagan refused 
to report sending military advisers to El Salvador 
in 1981 on the grounds that hostilities were not 
imminent. He said the same on sending Marines 
to Lebanon in 1982, thus avoiding the clock until 
bloodshed prompted a negotiated extension of 
eighteen months. Separate intelligence and neu- 
trality laws ostensibly covered the mining of 
Nicaraguan harbors in 1984 and the bombing of 
Libya in 1986. Sharply criticized for destroying 
Iranian oil rigs in the Persian Gulf without 
consultation in 1987, Reagan garnered support 
for similar attacks the following year by consult- 
ing legislative leaders and promising to report. 
Still, presidents have typically asserted that re- 
ports were merely "consistent with" rather than 
pursuant to the War Powers Act. They continue 
to base deployments on their autonomous pow- 
ers as chief executive and commander in chief. 
The act hardly figured in the Persian Gulf crisis of 
1990-1991, the most massive engagement of 
armed forces since the ^Vietnam War. President 
George Bush, reporting by a letter "consistent 
with" the act, avoided the clock by claiming that 
hostilities were not imminent. Congress acqui- 
esced until it passed a joint resolution, at the 
president's request, approving the use of force 
against Iraq under United Nations mandates. 

Enforcement of the act is clearly weak. The 
Supreme Court's invalidation of ^legislative ve- 
toes in *lmmigration and Naturalization Service v. 
Chadha (1983) probably nullifies Congress's 
power to end deployments by concurrent resolu- 
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hon. While the justices have yet to rule on the 
issue, *lower federal courts declined to review 
♦political questions alleged violaHons of the art 
the Mayaguez, El Salvador, Grenada, Nicaraeul 
and Iranian oil rig episodes, at least until Con 
gress exhausted political remedies. Self-enforc^ 
ment having failed, effective enforcement dZ 
pends on mobilizing Congress poIiHcally The 
dilemma thus remains: it takes two-thirds of both 
houses to stop a presidential war but only "one- 
third plus one" in either house to sustain one 
As a framework for execuHve-legislative rela^ 
tions in a government of shared authority the 
War Powers Act may condition interbranch nego- 
tiation, as in Lebanon. Experience suggests 
however, that the joint consensus essential to 
sustain effective warmaking depends less on 
formal machinery than on *comity and the politi- 
cal will of both branches in any situation. 

(See also presidential emergency powers.) 

□ Louis Fisher, Constitutional Conflicts beluven Congrm 
and the President (1985). Michael J. Glennon. Conslilu^ 
tional Diplomacy (1990). J. Woodford Howard. If 

Warren, Charles (b. Boston, Mass., 9 Mar. 1868. 
d. Washington, D.C., 16 Aug. 1954), lawyer, 
authority on American constitutional law and 
history. Warren graduated from Harvard Law 
School and served as assistant attorney general In 
the Department of Justice during World War I. In 
that office he helped draft the Espionage Act of 
1917 and the Trading With the Enemy Act of 1917 
(see ESPIONAGE acts). He retained an interest in 
international law throughout his career. 

Warren's most lasting contribution was as a 
historian. His three-volume book. The Supreme 
Court in the History of the United States (1922), won 
the Pulitzer Prize for History in 1923 and esuh^ 
lished him as a preeminent authority on ItX 
Court. A strong nationalist and conservative. 
Warren rejected Charles ^Beard's economic intcf^ 
pretation of the formation of the Constitution 
well as Beard's critical analysis of the Supreme 
Court. He agreed with Beard, however, thai 
♦judicial review was so well known and normdi 
function of courts in 1787 that the Framers took * 
for granted. In Congress, the Constitution, and the 
Supreme Court (1925), Warren urged, 
that Congress free itself from the constitul*^ 
straitjacket the justices had imposed on it. 

Louis ♦Brandeis, a close friend of Warren s, 
an article Warren published in 
♦Judiciary Act of 1789 as authority 
in *Erie Railroad v. Tompkins (1938), ^ 

ruled almost a century of decisions 
* Swift V. Tyson (1842). 

(See also history, court uses hM 
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Warren, Earl (b. Los Angeles, 

1891; d. Washington, D.C., 9 July * 9 ^ 
Arlington National Cemetery)/ ^ 





Earl Warren 



n, ^^-11)69. Earl Warren presided as chief justice 
„( the United States during one of the most 
turbulent times in our nation's history, during 
which the Court forged new doctrines regarding 
av.l rights and civil liberties and the nature of the 
political svstem. 

Warren was born in Los Angeles but grew up 
111 Bakersfield, where his father worked as a 
railroad car repairman on the Southern Pacific 
Kailroad. Bakersfield was then a rough, semi- 
Irontier town with more than its share of saloons 
and brothels. In his Memoirs (1977)' Warren 
recalled that he witnessed “crime and vice of all 
kinds countenanced by a corrupt government 
(n. 31), and that left an indelible impression on 
him'. Summer work on the railroads also left him 
with knowledge about working people and their 
problems, as well as with the anti-Asian racism 
then rampant on the West Coast. 

Warren attended the University of California at 
Herkelev and its law school, served a brief stmt in 
the army during World War I, and then joined the 
district attorney's office in Alameda Countv for 
what he thought would be a brief stint. But he 
staved for eighteen vears, thirteen as district 
attorney. During that time Warren proved an 
effective, tough prosecutor. But Warren also 
proved sensitive to the rights of the accused and 
personally fought to secure a public defender tor 
indigents. A 1911 survey concluded that Earl 
Warden was the best district attorney in the 
United States, a fact often ignored by critics who 
claimed he had little trial experience and was 
“soft" on criminals. 

In igv 8 Warren successfully ran for attorney 
general of California, a post he held until 194-. 



when he was elected governor. In his one term as 
attorney general. Warren modernized the oftice 
but is remembered primarily for his role in 
demanding the evacuation of Japanese trom the 
West CoasV Throughout his life Warren main- 
tained that at the time, it seemed the right and 
necessary thing to do. and not until his memoirs 
were published posthumously did he acknowl- 
edge that it had been an error. (See world war 

II.) ... 

A popular three-term governor. Warren 
seemed headed for some national office. He ran 
as the Republican vice-presidential candidate 
with Thomas Dewev in 1948 ‘"'nd played a key 
role in securing Dwight Eisenhower's nomina- 
tion in 19=;2. For that. Eisenhower promised him 
the first appointment to the Supreme Court. 
Warren had. in fact, already accepted an offer to 
become the solicitor general when Chief Justice 
Fred Winson unexpectedly died on 8 September 
19S3. Although Eisenhower seemed reluctant to 
name Warren to head the Court, the Californian 
reminded Attorney General Herbert Brownell of 
the earlier promise. . . u 

Although some people questioned whether 
Warren had either the ability or stature to be 
•chief justice, his record shows a sure-footed 
instinct in mastering the mechanics of the institu- 
tion and in what Chief Justice Williarn Howard 
•Taft described as “massing the Court." Unfamil- 
iar with the Court's procedures. W'arren asked 
Hugo •Black, as the senior associate justice, to 
preside over the conferences until he could 
familiarize himself with his duties, a task that 
took him onlv a few weeks. His political experi- 
ence also proved invaluable. Warren took over a 
Court deeply divided between the judicial activ- 
ists, led bv Hugo Black and William O. •Douglas, 
and strong advocates of judicial restraint, led by 
Felix ‘Frankfurter and Robert H. ‘Jackson (see 
lUDIClAL activism; judicial self-restrai.nt). 
Among the four Truman appointees, only Tom 
•Clark displayed any mental acuity. Within a 
short time Warren had established himself as the 
Court's leader, a man who. according to Potter 
•Stewart, “was an instinctive leader whom you 
respected and for whom you had affection" 
(Schwartz, p. 31). 

Warren took the ‘center chair at the opening of 
the October 1933 term with the Court confronting 
one of the most significant issues in its history, 
the constitutionality of racial segregation. Cases 
challenging school segregation had been argued 
the preceding term and then set for reargument 
with counsel asked to address specifically the 
applicability of the ‘Fourteenth Amendment s 
•Equal Protection Clause. Within the Court the 
justices stood divided; even some of those who 
personally opposed racial segregation doubted if 
the Court had the authority under the Constitu- 
tion to overturn it. Warren, moreover, had to trod 
carefully; he held only an interim appointment 
until Congress convened in January 1954: 







claimed to have a great legal mind, but he 
believed common sense, justice, and fairness to 
be more important than doctrinal hairsplitting. In 
Brown the key finding is based not on appeal to 
precedent or even to the history of the Fourteenth 
Amendment, but on the belief that racially segre- 
gated facilities were not equal, could never be 
equal, and had a detrimental effect on African- 
American children. Warren based his conclusions 
on contemporary social perceptions rather than 
on doctrine, which also damned him in the eyes 
of critics. 

As one of Warren's biographers has noted, 
Warren intended to fuse constitutional interpreta- 
tion with a search for justice, finding in provi- 
sions such as the Equal Protection and *Due 
Process Clauses the basis for squaring the Consti- 
tution with the contemporary demand for in- 
creased individual rights. Brown thus previewed 
the Warren Court's "activism," its commitment to 
social justice and protection of the individual 
against the power of the state. The case did not, 
of course, turn the Court around all at once; it 
would take several terms before the "Warren 
Court" emerged with its activist commitment to 
social justice. 

Not all members of the Court agreed with 
this approach, and Felix Frankfurter energeti- 
cally fought any departure from what he consid- 
ered the strictures of judicial restraint. Al- 
though Frankfurter had supported Warren in 
the desegregation cases, he and the chief justice 
soon parted company. Frankfurter considered 
Warren a mere politician, who should be grate- 
ful for the instruction in the law and in the 
proper role of the Court that Frankfurter stood 
ready to provide. Warren, however, had been a 
successful district attorney, state attorney gen- 
eral, and governor, and although he tried to be 
polite to Frankfurter, the chief justice soon 
chafed at the incessant barrage of memos and 
words from his colleague, a situation that the 
pedantic Frankfurter exacerbated. 

Two members of the Court, Black and Douglas, 
had already moved to the position that Warren 
would take, namely, that the Constitution gave 
the Court sufficient authority to remedy injus- 
tice. Although he would get on well with both oi 
them, the man who became Warren's closest 
confidant and chief ally would be Williani I 
’Brennan, Jr., whom Eisenhower appointed to 
the Court in 1956. In many ways, Brennan ser^■e ^ 
as Warren's theoretician and technician, franun^ 
the judicial arguments to carry out 
strategy. Frankfurter, who had welcomed 
one-time pupil onto the Court, was soon 
despair at his seeming apostasy, especially 
Brennan, unlike Warren, could parse a * , 
tional argument with the best. Before 0 
Brennan and Warren began the practice ot me^^^ 
ing together before the conference, to frame i 
judicial argument and political strategy- 

The Warren-led activists became domi 
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time the ’Senate Judiciary Committee, with pow- 
erful southern members, would have to confirm 
him. 

In *Brown v. Board of Education (1954), Warren 
displayed all of the skills that would earn him the 
reputation as one of the great chief justices in the 
nation's history. He personally made up his mind 
on the issue quickly and announced in the first 
conference following the oral argument that one 
could not sustain racial segregation unless one 
assumed blacks to be inferior to whites, and he 
did not accept that premise. But he also recog- 
nized the political volatility of the issue, and that 
how the Court framed its opinion would be as 
important as what that decision held. 

Throughout the winter and early spring of 
1953-1954 Warren kept the issue open, letting the 
justices talk it out and review the options. Gradu- 
ally all but one member of the Court, Stanley 
’Reed, came to agree on reversing *Plessy v. 
Ferguson (1896), and confronted by that situation, 
’Reed signed on. Warren then circulated drafts of 
his opinion that carefully distinguished between 
the principle that racial segregation violated the 
Equal Protection Clause and that remedies to this 
situation would be determined in the future (see 
RACE AND racism). He Wanted to give the south- 
ern states a chance to digest the fact that segrega- 
tion would end, give moderates a chance to calm 
the inevitable passions that the decision would 
arouse, and then invite the southern states to join 
in framing an equitable decree to implement the 
decision. 

The decision in Brown, announced on 17 May 
1954, held racial segregation unconstitutional 
and triggered the massive civil rights revolution 
of the 1950s and 1960s. But aside from its immedi- 
ate holding. Brown can also be seen as a major 
shift in the role of the Supreme Court in Ameri- 
can life. For the previous century, the major 
issues before the Court had been economic, 
questions concerning the rights of ’property, and 
the Court, in defending property, had for the 
most part told Congress and the states that they 
could not take certain actions. 

The chief issues before the Court since World 
War II have concerned individual rights, and in 
defending and expanding those rights, the Court 
has often told the states and Congress that they 
would have to change their practices, that they 
would have to act differently in the future than in 
the past. Rather than a barrier to legislation, the 
Court became an active partner in the governing 
process. This is in essence the "activism" of the 
Warren Court that upset so many conservatives, 
but Earl Warren at all times considered the 
defense and enforcement of individual rights a 
proper role for the courts; he never saw the role of 
the judiciary as passive, or as somehow inferior 
to that of the other branches. 

Warren's opinion in Brown has been criticized 
for its lack of rigorous constitutional analysis, and 
this too is a reflection of the man. Warren never 
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•iih the appointment of the open-minded Potter 
' Irt in 1958 and the openly liberal Arthur 
•Goldberg in 1962, and before long, the barriers 
Frankfurter and the conservatives had 
.«cted began to tumble. A key set of cases 
nlved the justiciability of challenges to state 
! „j5|ative apportionment. In 1946 Frankfurter 
Md declared that a *"political question" and 
warned the courts to stay out of the -political 

"''!'nl962, with Brennan writing the majority 
opinion in 'Baker v. Carr, the Court held ^id 
hive jurisdiction, and two years later Chief 
I ‘tice Warren delivered the Court's opinion in a 
series of cases that, taken together, required a 
mmplete overhaul of the nation's state legislative 
apportionment schemes based on the criterion of 
one person, one vote (see reapportionment 
cases) In response to Justice John M. Harlan s 
dissent that the Court ignored history and prece- 
dent, Warren made clear that the Constitution 
mandated democracy and justice. "Citizens,^ not 
history or economic interests cast votes, he 
declared in *Reyiwlds v. Sims (1964). "People, not 
land or trees or pastures vote" (p. 579)- 

This commitment to democratic procedures, to 
justice and to individual liberties, marks the core 
of Earl Warren's jurisprudence, and also its 
weakness. He believed that in the Constitution 
and the *Bill of Rights, the Founders had erected 
barriers against majoritarian rule to protect the 
individual, whether in the exercise of political 
rights or the expression of unpopular opinions or 
as a shield against vengeance in criminal prosecu- 
tions. The will of the majority expressed itself in 
the laws of the Congress and the actions of the 
Executive; the Court, in turn, had been assigned 
the critical role of ensuring that the elective 
branches did not ride roughshod over individual 
liberties. When Governor Orville Faubus chal- 
lenged the Court's authority to bind the states to 
its interpretation of the Constitution, Warren 
massed the Court behind Brennan's opinion in 
*Cooper V. Aaron (1958), one of the strongest 
statements in the Court's history affirming its 
role as the final arbiter of what the Constitution 

means. , . 

Whether one looks at the Court's record in 
matters of free speech, separation of church and 
state, apportionment, racial discrimination, or 
criminal procedure, Warren and his Court essen- 
tially asked the same questions: Is this fair? Does 
this protect the individual, especially the one 
with unpopular views? Does this impose the 
power of the state where it does not belong? 
Warren was not antigovernment or anti-law 
enforcement, but he believed that the Constitu- 
tion prohibited the government from acting un- 
fairly against the individual. This can be clearly 
seen in two cases involving criminal procedure. 
In 1963, to general approbation from state attor- 
neys general, the Court extended the ^Sixth 
Amendment right to counsel to the states in the 



landmark decision of *GidcoM v. Wahmri^ht. Three 

vears later, in one of the most criticized of all the 
decisions during his tenure, Warren attempted to 
set up clear rules governing police procedures. 
His opinion in *Miranda v. Arizona required that at 
minimum, a person accused of a crime would be 
informed of his or her rights (see counsel, right 
to). Warren recognized, and empirical studies 
have since confirmed, that the Miranda warnings 
do not hamper effective police work; they serve 
as a prophylactic to make sure both the state and 
the individual are treated fairly. 

Warren also had no trouble supporting the 
activist bloc when it read bold new rights into the 
Constitution, such as in the landmark case of 
*Grisiuold v. Connecticut (1965), which proclaimed 
a right to ‘privacy. 

Warren predictably came under criticism from 
conservatives who opposed judicial activism and 
his broad interpretation of the Bill of Rights, but 
even some of his admirers questioned his judg- 
ment in 1963 when he accepted the chairmanship 
of the special commission to investigate the 
assassination of John F. Kennedy (see ex- 
trajudicial ACTIVITIES). The chief justice did not 
want to take the assignment, believing that 
extrajudicial assignments tended to undermine 
the work of the Court and violated ‘separation of 
powers. But he found himself no match against 
Lyndon Johnson's powers of persuasion and the 
president's appeal to Warren's patriotism. Al- 
though Warren did not participate actively in the 
commission's work, he kept himself apprised of 
its progress, and took a hand in shaping its final 

report. . 

As several scholars have noted, it was not a 
happy experience for the chief justice, whose 
instincts for candor and justice collided with his 
recognition of the political implications of the 
report and his desire, for reasons similar to that in 
Brown, to have the report endorsed unanimously. 
The commission and its report have been under 
continuous criticism from one group or another 
ever since; while there can be little question that a 
man of Warren's integrity would not participate 
in a blatant coverup, evidence does suggest that 
even if the commission's ultimate findings are 
correct, it did not have access to important FBI 
and CIA files. Warren should have followed his 
initial instincts to turn the assignment down. 

In June 1968, Earl Warren went to the White 
House to inform the president that he intended to 
retire, but left the date open until the confirma- 
tion of his successor. Johnson named Abe 
*Fortas, whose views coincided closely with 
those of Warren, but the Republicans smelled 
victory in 1968, and determined to denv Johnson 
the chance to name the next chief justice. Then 
came revelations of alleged financial misconduct 
bv Fortas, and in October Fortas asked Johnson to 
withdraw the nomination. Warren agreed to stay 
on until the next president, his old political foe, 
Richard M. ‘Nixon, named his successor. 
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